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entered into the electronic docket on a 
daily basis in order to provide next-day 
availability at the hearing. 

(c)(1) All filings in the adjudicatory 
proceeding on the license application 
to receive and possess high-level radio-
active waste at a geologic repository 
operations area pursuant to part 60 or 
63 of this chapter shall be transmitted 
electronically by the submitter to the 
Presiding Officer, parties, and the Sec-
retary of the Commission, according to 
established format requirements. Par-
ties and interested governmental par-
ticipants will be required to use a pass-
word security code for the electronic 
transmission of these documents. 

(2) Filings required to be served shall 
be served upon either the parties and 
interested governmental participants, 
or their designated representatives. 
When a party or interested govern-
mental participant has appeared by at-
torney, service must be made upon the 
attorney of record. 

(3) Service upon a party or interested 
governmental participant is completed 
when the sender receives electronic ac-
knowledgment (‘‘delivery receipt’’) 
that the electronic submission has 
been placed in the recipient’s elec-
tronic mailbox. 

(4) Proof of service, stating the name 
and address of the person on whom 
served and the manner and date of 
service, shall be shown for each docu-
ment filed, by— 

(i) Electronic acknowledgment (‘‘de-
livery receipt’’); 

(ii) The affidavit of the person mak-
ing the service; or 

(iii) The certificate of counsel. 
(5) All Presiding Officer and Commis-

sion issuances and orders will be trans-
mitted electronically to the parties 
and interested governmental partici-
pants. 

(d) Online access to the electronic 
docket, including a Protective Order 
File if authorized by a Presiding Offi-
cer, shall be provided to the Presiding 
Officer, the representatives of the par-
ties and interested governmental par-
ticipants, and the witnesses while tes-
tifying, for use during the hearing. Use 
of paper copy and other images will 
also be permitted at the hearing. 

[63 FR 71739, Dec. 30, 1998, as amended at 66 
FR 55788, Nov. 2, 2001]

§ 2.1014 Intervention. 

(a)(1) Any person whose interest may 
be affected by a proceeding on the ap-
plication for a license to receive and 
possess high-level radioactive waste at 
a geologic repository operations area 
pursuant to part 60 or 63 of this chap-
ter, and who desires to participate as a 
party, shall file a written petition for 
leave to intervene. In a proceeding no-
ticed pursuant to § 2.105, any person 
whose interest may be affected may 
also request a hearing. The petition 
and/or request, and any request to par-
ticipate under § 2.715(c), shall be filed 
within thirty days after the publica-
tion of the notice of hearing in the 
FEDERAL REGISTER. Nontimely filings 
will not be entertained absent a deter-
mination by the Commission, or the 
Presiding Officer designated to rule on 
the petition and/or request, that the 
petition and/or request should be 
granted based upon a balancing of the 
following factors, in addition to satis-
fying those set out in paragraphs (a)(2) 
and (c) of this section: 

(i) Good cause, if any, for failure to 
file on time; 

(ii) The availability of other means 
whereby the petitioner’s interest will 
be protected; 

(iii) The extent to which the peti-
tioner’s participation may reasonably 
be expected to assist in developing a 
sound record; 

(iv) The extent to which the peti-
tioner’s interest will be represented by 
existing parties; 

(v) The extent to which the peti-
tioner’s participation will broaden the 
issues or delay the proceeding. 

(2) The petition shall set forth with 
particularity— 

(i) The interest of the petitioner in 
the proceeding, and how that interest 
may be affected by the results of the 
proceeding, including the reasons why 
petitioner should be permitted to inter-
vene, with particular reference to the 
factors in paragraph (c) of this section; 

(ii) A list of the contentions that pe-
titioner seeks to have litigated in the 
matter; 

(iii) With respect to each contention: 
(A) A specific statement of the issue 

of law or fact to be raised or con-
troverted. 
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(B) A brief explanation of the basis of 
the contention. 

(C) A concise statement of the al-
leged facts or expert opinion that sup-
port the contention and on which the 
petitioner intends to rely in proving 
the contention at the hearing, together 
with references to those specific 
sources and documents of which the pe-
titioner is aware and on which the peti-
tioner intends to rely to establish 
those facts or expert opinion. 

(D) Sufficient information to show 
that a genuine dispute exists with the 
applicant on a material issue of law or 
fact. This showing must include ref-
erence to the specific documentary ma-
terial that provides a basis for the con-
tention, or if the petitioner believes 
that any documentary material fails to 
contain information on a relevant mat-
ter as required by law, the identifica-
tion of each failure and the supporting 
reasons for the petitioner’s belief. In 
determining whether a genuine dispute 
exists on a material issue of law or 
fact, a dispositive factor shall be 
whether the contention, if proven, 
would be of no consequence in the pro-
ceeding because it would not entitle 
the petitioner to relief. 

(E) The specific regulatory or statu-
tory requirement to which the conten-
tion is relevant. 

(3) Any petitioner who fails to satisfy 
paragraphs (a)(2) (ii) and (iii) of this 
section with respect to at least one 
contention shall not be permitted to 
participate as a party. 

(4) Any party may amend its conten-
tions specified in paragraph (a)(2)(ii) of 
this section. The Presiding Officer 
shall rule on any petition to amend 
such contentions based on the bal-
ancing of the factors specified in para-
graph (a)(1) of this section and a show-
ing that a significant safety or envi-
ronmental issue is involved or that the 
amended contention raises a material 
issue related to the performance eval-
uation anticipated by §§ 60.112 and 
60.113 or §§ 63.112 and 63.113 of this chap-
ter. 

(b) Any party or interested govern-
mental participant may file an answer 
to a petition for leave to intervene or a 
petition to amend contentions within 
twenty days after service of the peti-
tion. 

(c) Subject to paragraph (a)(3) of this 
section, the Commission, or the Pre-
siding Officer designated to rule on pe-
titions to intervene and/or requests for 
hearing shall permit intervention, in 
any hearing on an application for a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area, by an affected 
unit of local government as defined in 
section 2(31) of the Nuclear Waste Pol-
icy Act of 1982, as amended, 42 U.S.C. 
10101. In all other circumstances, the 
Commission or Presiding Officer shall, 
in ruling on a petition for leave to in-
tervene, consider the following factors, 
among other things: 

(1) The nature of the petitioner’s 
right under the Atomic Energy Act to 
be made a party to the proceeding; 

(2) The nature and extent of the peti-
tioner’s property, financial, or other 
interest in the proceeding; 

(3) The possible effect of any order 
that may be entered in the proceeding 
on the petitioner’s interest; 

(4) The failure of the petitioner to 
participate as a potential party in the 
pre-license application phase. 

(5) In determining whether a genuine 
dispute exists on a material issue of 
law or fact, whether the contention, if 
proven, would be of no consequence in 
the proceeding because it would not en-
title petitioner to relief. 

(d) An order permitting intervention 
and/or directing a hearing may be con-
ditioned on such terms as the Commis-
sion, or the designated Presiding Offi-
cer may direct in the interests of: 

(1) Restricting irrelevant, duplica-
tive, or repetitive evidence and argu-
ment, 

(2) Having common interests rep-
resented by a spokesman, and 

(3) Retaining authority to determine 
priorities and control the compass of 
the hearing. 

(e) In any case in which, after consid-
eration of the factors set forth in para-
graph (c) of this section, the Commis-
sion or the Presiding Officer finds that 
the petitioner’s interest is limited to 
one or more of the issues involved in 
the proceeding, any order allowing 
intervention shall limit the peti-
tioner’s participation accordingly. 
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(f) A person permitted to intervene 
becomes a party to the proceeding, sub-
ject to any limitations imposed pursu-
ant to paragraph (e) of this section. 

(g) Unless otherwise expressly pro-
vided in the order allowing interven-
tion, the granting of a petition for 
leave to intervene does not change or 
enlarge the issues specified in the no-
tice of hearing. 

(h) If the Commission or the Pre-
siding Officer determines that any of 
the admitted contentions constitute 
pure issues of law, those contentions 
must be decided on the basis of briefs 
or oral argument according to a sched-
ule determined by the Commission or 
the Presiding Officer. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7796, Feb. 26, 1991; 63 FR 71740, Dec. 30, 
1998; 66 FR 55788, Nov. 2, 2001]

§ 2.1015 Appeals. 

(a) No appeals from any Pre-License 
Application Presiding Officer or Pre-
siding Officer order or decision issued 
under this subpart are permitted, ex-
cept as prescribed in paragraphs (b), 
(c), and (d) of this section. 

(b) A notice of appeal from (1) a Pre-
License Application Presiding Officer 
order issued pursuant to § 2.1010, (2) a 
Presiding Officer First or Second Pre-
hearing Conference Order issued pursu-
ant to § 2.1021 or § 2.1022, (3) a Presiding 
Officer order granting or denying a mo-
tion for summary disposition issued in 
accordance with § 2.1025 of this part, or 
(4) a Presiding Officer order granting or 
denying a petition to amend one or 
more contentions pursuant to 
§ 2.1014(a)(4), must be filed with the 
Commission no later than (10) days 
after service of the order. A supporting 
brief must accompany the notice of ap-
peal. Any other party, interested gov-
ernmental participant, or potential 
party may file a brief in opposition to 
the appeal no later than ten days after 
service of the appeal. 

(c) Appeals from a Presiding Officer 
initial decision or partial initial deci-
sion must be filed and briefed before 
the Commission in accordance with the 
following requirements. 

(1) Notice of appeal. Within ten (10) 
days after service of an initial decision, 
any party may take an appeal to the 

Commission by filing a notice of ap-
peal. The notice shall specify: 

(i) The party taking the appeal; and 
(ii) The decision being appealed. 
(2) Filing appellant’s brief. Each appel-

lant shall file a brief supporting its po-
sition on appeal within thirty (30) days 
(40 days if Commission staff is the ap-
pellant) after the filing of notice re-
quired by paragraph (a) of this section. 

(3) Filing responsive brief. Any party 
who is not an appellant may file a brief 
in support of or in opposition to the ap-
peal within thirty (30) days after the 
period has expired for the filing and 
service of the brief of all appellants. 
Commission staff may file a responsive 
brief within forty (40) days after the pe-
riod has expired for the filing and serv-
ice of the briefs of all appellants. A re-
sponding party shall file a single re-
sponsive brief regardless of the number 
of appellants’ briefs filed. 

(4) Brief content. A brief in excess of 
ten (10) pages must contain a table of 
contents, with page references, and a 
table of cases (alphabetically ar-
ranged), statutes, regulations, and 
other authorities cited, with references 
to the pages of the brief where they are 
cited. 

(i) An appellant’s brief must clearly 
identify the errors of fact or law that 
are the subject of the appeal. An inter-
venor-appellant’s brief must be con-
fined to issues which the intervenor-ap-
pellant placed in controversy or sought 
to place in controversy in the pro-
ceeding. For each issue appealed, the 
precise portion of the record relied 
upon in support of the assertion of 
error must also be provided. 

(ii) Each responsive brief must con-
tain a reference to the precise portion 
of the record which supports each fac-
tual assertion made. 

(5) Brief length. A party shall not file 
a brief in excess of seventy (70) pages in 
length, exclusive of pages containing 
the table of contents, table of citations 
and any addendum containing statutes, 
rules, regulations, etc. A party may re-
quest an increase of this page limit for 
good cause. Such a request shall be 
made by motion submitted at least 
seven (7) days before the date upon 
which the brief is due for filing and 
shall specify the enlargement re-
quested. 
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